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UNI TED STATES OF AMERI CA
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JOSEPH DEL BALZO
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11047
V.

M CHAEL EARL HANEY,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Cctober
17, 1990, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent violated 14 C.F.R 121.315(c) and 91.9.2 The |aw

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 121.315, Cockpit check procedure, as pertinent, provides:
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j udge, however, reduced the proposed suspension of respondent's
airline transport pilot certificate from15 to 10 days.® W deny
t he appeal .

Respondent was first officer on Anerica Wst Airlines
Fl i ght 256, departing Phoenix, AZ on COctober 6, 1989. Foll ow ng
takeof f, the crew was unable to retract the Boeing 737's nose
gear. The aircraft was returned to Phoeni x, where the crew nmade
an uneventful |anding. Upon inspection, it was found that the
nose gear's downl ock safety pin was still in position.

The Adm ni strator argued, and the |aw judge found, that
8§ 121.315(c) had been violated through respondent's failure to
conplete the checklist for the aircraft. Specifically, that
checkl i st provi ded:

Ground Locking Pin ........ ... ... .. ... ..... CHECK
Renove nose gear downl ock safety pin.

See Exhibit C3, page 4. The |aw judge rejected argunents that
respondent’'s failure should be excused because: 1) maintenance
(..continued)

(a) Each certificate holder shall provide an approved
cockpit check procedure for each type of aircraft.

(c) The approved procedures nust be readily usable in
cockpit of each aircraft and the flight crew shall fol
t hem when operating the aircraft.

t he
| ow

(Enmphasi s added.)
§ 91.9 (now 91.13) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

3The Administrator has not appeal ed this reduction in
sancti on.
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personnel had the duty to note in the aircraft |og that nose gear
pi ns had been inserted and renoved and the duty to renove the
nose gear pin, yet had failed to do either; 2) the nose gear pin
did not have the red streaner that woul d have al |l owed easy
notice; and 3) the cockpit check had indicated the presence of
three pins (wth streaners), thus further |leading the crewto
believe that all pins were accounted for. The |aw judge noted,
anong ot her things, that maintenance crew failures were a
separate matter that did not excuse respondent's om ssion. The
| aw judge further found that 8 91.9 had al so been violated by the
additional in-flight drag created by the nose gear.

On appeal, respondent reiterates many of the argunents nade
at the hearing. W agree with nost of the |aw judge's anal ysis,
however. The checklist clearly set forth respondent's duty. He
was to check for and renove any nose gear pin.* That maintenance
personnel also failed in their duties illustrates the inportance
of respondent's function; it does not excuse his conduct.®> It is
also clear fromthe record that the presence of a nose gear pin
could be determined without a red streaner. Tr. at 63. As the

| aw j udge found, respondent's expectation of a streaner, as well

‘W, thus, reject respondent's argunment, unsupported by the
evi dence, that his job was only to check whether a pin with a
streanmer was visible, and did not include taking any action if he
found a nose pin.

®Respondent does not argue he reasonably relied on
mai nt enance' s proper performance of their duties and, in the
facts of this case, dism ssal based on this defense would not be
avai l able. See Adm nistrator v. Fay and Takacs, NTSB O der EA-
3501 (1992); Admnistrator v. Louthan, 3 NTSB 928 (1978); and
Adm nistrator v. D ckman and Corrons, 3 NTSB 2252 (1980).
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as proper performance by ground crew of assigned duties, are
matters that may be taken into account in assessing sanction.

Respondent al so argues, citing Essery v. Departnent of

Transportation, 857 F.2d 1286 (9th Cr. 1988), and Adm ni strat or

v. Reynolds, 4 NTSB 240 (1982), that the § 91.9 violation cannot

stand because the Admnistrator failed to prove either that the
I'i kel i hood of potential harm was unacceptably high or that the
pilot's exercise of judgnent was clearly deficient. Respondent
poi nts out that the | anding was uneventful and argues that the
failure to renove the nose gear pin had no effect on safety.

In reply, the Adm nistrator notes the record evi dence
regardi ng drag and suggests that Reynol ds, which invol ved
hel i copter operations, does not apply to fixed wing aircraft.
| nstead, the Adm nistrator argues, all he is required to show
here is potential endangernent.

We agree that Reynolds applies only to helicopter

operations. Adm nistrator v. Erickson and Nehez, NTSB O der EA-

XXxX (1993). As to fixed wing aircraft, a violation of an
operational regulation is sufficient to support a finding of a
"residual"” or "derivative" section 91.9 violation. See, e.qg.,

Adm nistrator v. Pritchett, NISB Order EA-3271 (1991) at fn. 17,

and cases cited there; and Adm ni strator v. Thonpson, NTSB O der

EA-3247 (1991) at footnote 7.° Section 121.315 is such an

operational violation and, therefore, it was unnecessary for the

°®As a residual, or derivative violation, the § 91.9 finding
has no effect on sanction.
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| aw judge specifically to find potential endangernent had been
proven on the record.

Furthernore, we see no nerit in respondent's argunent that
the 8 91.9 conpl aint should be dism ssed because the
Adm nistrator is not followng the policy he established in
Conpl i ance/ Enforcenent Bulletin 90-9. That bulletin directs that
reports recommending 8 91.9 prosecution contain specific details
to support the charge and the potential or actual danger
involved. There is no indication that this procedure was not
followed. The bulletin contains no sanction or enforcenent
direction that would be relevant in this case.

Finally, respondent suggests that the 10-day suspension
ordered by the law judge is too severe, as there was no safety
risk. The cases cited by respondent, however, are not on point,
and a 10-day suspension is within the range of sanction applied
in the past. Mbdreover, even though potential endangernent need
not be proven, we note that there is a hazard to safety here that
is inmplicit in respondent's failure properly to performthe

required preflight check.



ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is denied; and

2. The 10-day suspension of respondent’'s airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order.”’

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



